UNITED STATES ENVIRONMENTAL PROTECTICN AGENCY

" s REGION Vit
726 MINNESOTA AVENUE
KANSAS CITY, KANSAS 66101

iCE OF
THE REGIONAL ADMINISTRATOR

AUG 271991

Mr. Raymond A. Guehne, President
Naticnal Blectric Service Ccmpany
321 Lombard Strest

St. Louis, Missouri 63102

Dear My. Guehne:

The lettar you wrote =3 Pras;dan':: Ceocrge EBush regarding the
Missouri Electric Works (MEW) superfund site has been referred to
this cffice for rasponsa.

Tha MEW has been in operation since appraxwately 13854 and
it has repaired, remanufactured and rescld oil-filled electrical
eau:.pment containing polychlorinated h:.phenyls {PCBs), engaging
in more than 23,000 transactions that pctentlally involved PCBS.
The soil and grcundwatgarw with PCEs.
The Environmental Protection Agency (EPA) nectiried customers of
MEW that sent electrical equipment to the site zor repair or
resale of their potential llability for cleanup costs. A group
of approximately 200 potentially responsible parties (PRPs)
formed a steering committee ana valuntarily agreed to perform the
Remedial Investigation and Feasibilityi Study which was completed
in 1390. EPA issued a Record of Decision and in December 1990,
issued special Notice Letters to all the PRPs to initiate
negotiations for conducting or flnanc1ng the implementation of
the remeaial action at the site.

- During this tlme, in an effort to! address concerns ralsed by
PRPs, EPA has reviewed. documentary evidence submitted by PRPs
purperting to show that egquipment they; sent to the site could not
have contributed to the contamination.: Those parties who clearly
showed, for exanple, that the transformers contained no oil or
that the oil did not have cdetactable levels of PCBs, were removed
from the PRP list. Approximately, 250! parties have been removed
from the PRP list as a result of this process.




Other PRPs have presented legal argumentz as ts why they are
not liable for the contamination at the sita. Briefly statad,
these arguments are (1) that the repair transactiens warae
authorized under the Toxic Substances Control Act (TSCA), and
accerdingly, csuld not have constituted "arranging for dispesal,®
within the meaning of Secticn 107 of the Comprehenslve
Environmental Reeponsa Comxpensation and Liability Act of 1380
(Sunerfuna) (CERCLA) , 42 U.S.C. $607; and (2) that sending
equipment tc the site for "resale" could not have constituted
?ar*anglng for disposal." This letter will address both these
issues. :

A primary purpose of the PCB regulatory program under TSCA
is to minimize or prevent the risk of future PCB contamination
that would octherwise require remediation under CERCLA. With this
purpose in mind, EPA Tlrst promulgatediregulations pursuant to
TSCA in 1979. These regulations were further enhancea in 1990,
by the establishment of a “Cradle to grave" tracking system for
FCEB waste similar to the tracking system under the Resource
Censervation and Recovery Act (RCRA) for hazardous wastas., Under
this regqulatory scheme, the guestion of whether a particular
piece of oil-filled electrical equipment is in "use! is relevant
only to the applicability of the TSCA recordkeeping, storage,
disposal and other management requl*ements for that piece of
equipment.

The question of whether equipmentiis still in "use" has ne
bearing on whether a person has "arranged for dispcsal” of a
hazardous substance under Section 107 of .CERCLA and is thus
_liable for cleanup costs. "Disposal" is defined in Section
© 101(29) of CERCLA, 42 U.S.C. 9601(29) to include the “discharge,
- deposit, 1n3ectlon. dumping, spilling, leaking, or placing” of a
hazardous substance into the environment. The PCB contamination
found at MEW resulted from such “discharges, depeosits, injection,
dunping, spllllng, leaking or placing® iof oil contamlnated with
PCBs into the envircnment during the process of repairing oil-
filled electrical equipment. BRecause such dispesal was a
foreseeabla and inherent part of the repazr process, liability
under CERCLA attaches (see U.S. v. Aceto Agricultural Chemical

Corp., 72 F.2d 1373 (8th Cir. 1989).

The fact that TSCA requlatione apgly only to équipment
centaining greatar that 50 parts per million PCBs is alsa

immatarial te aestablishing liability under CERCLA. PCEBs are a
hagardous substance pursuant to Section 101(14) of CERCLA,
regardlass of thelr concentration (seen oco Qil Co. v. Eorden,
Inc., 889 F.2d 664 (5th Cir, 1989).  One reasoh for this is that
even relatively low levels of BCBs can:contribute teo the
centamination due to the tendency of BCBs to adhere to soils and

thus acounulate in the environment with repeated spills.
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Under CERCLA, EPA must address contamination resulting from
past spllls. In. contrast, under TSCA, EPFA is attemntlng to
minimize the potentlal for future contaminaticn. With these
diffsrent objectives in mind, EPA's pasition with regard to
"disposal" as it relates to tne repair of electrical equipment is
entirely consistent with the remedizal purpose behind CERCILA and
is not inconsistent with the possibility that the transaction may
have been authorized under TSCA. It must also be noted that most
of the repair activity at the MEW site occurrad before 1976, when
T8CA was enacted, and before the requlations discussed above wers
promulgated in 1379 and 1990.

Wwith regard to the resale issue, ZPA belisves that
transactions involving the sale of transformers to MEW for resala
can constitute arranging for disposal.. In respense t& pravious
ingquiries, EPA has stated that this isia fact-specific gquestion.
During our informal review process discussed above, tha Agency
locked at several facters in an effort to determina whethar
"disposal' may have occurred, including whether the equipment
needed repair, whether repairs were in: fact performed and the
price of the equipment. The facts surrounding each transaction
vary substantially. In many cases, disposal occurrsd during the
performance of necessary repairs. In other cases, the egquipment
was junked because it was beyond repair while other pieces of
equipment which could not bs sold were:stored, many of them
leaking, in an gpen fiasld. We are atill workzng toward a
settlement for perfarmance of the Remedial Design/Remedial Action
at the site. Acccralngly, ne cost recovery or other enforcement
action has baen filed by EPA against these PRPs.

|

Tha EPA recognize= that the ccntaminatien at this site may
result in financial hardship for many ¢f the PRPs. In an effort
to address this, the Region has been negotiating and will
recommend to EPA Headguarters and the Department of Justice that
EPA provide mixed funding rcr the performance of the Remedial
Design/Remedial Action pursuant to Section 122(b). The Reglon is
- also recommending a de minimis settlement pursuant to Section
122(g) for which a significant majority of the PRPs will be
eligible. All PRPs will be provided the opportunity to
pnrticzpate in this settlement.

Sincerely, 4€ﬁ?,//
///i;i? s Kay
R

egional Administrator




